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A Lewis, US Attorney at the tinme the brief was filed.
Leonard Schaitman, Attorney, entered an appearance.

Before: Rogers and Garland, Circuit Judges and
Si | berman, Senior Circuit Judge.*

Garland, Grcuit Judge: Pursuant to the Freedom of
Information Act (FOA), 5 U S.C. s 552, Students Agai nst
CGenoci de and ot her individuals and organi zations (collectively
"SAGE" or "plaintiff") seek agency records relating to human
rights violations conmmtted by Bosnian Serb forces in Bosnia
during the sumer of 1995. W affirmthe district court's
grant of summary judgnent in favor of the agencies, and
remand a limted issue regarding SAGE's eligibility for attor-
ney's fees and costs.

Plaintiff's FOA requests focus primarily on a presentation
made by then-U S. Anbassador Madel ei ne Al bright to the
United Nations Security Council on August 10, 1995. A New
York Times article published the follow ng day reported that
Al bright "told a cl osed door session of the Security Counci
that 2,000 to 2,700 m ssing Bosnians ... mght have been
shot by the Bosnian Serbs" when the Serbs seized the
Bosni an town of Srebrenica in July 1995. Barbara Crossette,
U S. Seeks to Prove Mass Killings, NY. Tinmes, Aug. 11, 1995,
at A3. According to the article, Al bright supported the
al l egation by showi ng classified "spy satellite" and "spy
pl ane" phot ographs to the Security Council

The Tines article reported that sone of the photographs,
taken in md-July 1995, showed "nounds of freshly dug
patches of earth" in areas where Bosnian Muslimfamlies
were said to have been "herded together."” One phot ograph
showed "about 600 people gathered in a soccer field," and
anot her, taken a few days |later, showed "areas of freshly dug
earth” at the sanme location. The article reported that after
Al bright's presentation, the Cinton Adm nistration publicly

* Senior Judge Silberman was in regular active service at the
time of oral argument.
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rel eased three of the photographs, "taken froma U 2 spy

pl ane,"” that "showed the disturbed soil." The Adm nistration
decided to publicize the photographs, the article reported, "
put pressure on the Bosnian Serbs to support a new peace
effort being pronoted anong European allies and the war-

ring parties in the Bal kans.” 1d.

to

On Cctober 12 and 18, 1995, SACE filed identical requests
for production of four categories of records fromthe Depart-
ment of State, the Departnent of Defense, and the Central
Intelligence Agency (CIA). As subsequently clarified, the
first two request categories, based on the New York Tines
article, sought all photographs and docunents used by Al -
bright during her presentation to the Security Council. The
third category, of a nore general nature, sought any docu-
mentation of atrocities in Bosnia from 1993 to the present.
The fourth category sought information referred to in a letter
that M chael Habib, Director of the State Departnent's O fice
of Eastern European Affairs, sent to Beth Stephens, of the
Center for Constitutional Ri ghts, on March 24, 1993. The
"Habib Letter" stated that the United States had reported
i nformati on concerning "rape and ot her grave breaches of the
Geneva Conventions” to the United Nations. Letter fromM
Habib to B. Stephens (Mar. 24, 1993) (quoted in Kadic v.
Karadzic, 70 F.3d 232, 250 n.10 (2d Cr. 1995)).1

1 The four request categories were as foll ows:

(1) Al of the satellite photographs and aerial photographs
taken in the Srebrenica area of Bosnia ... by US spy planes

and satellites which surveyed the area when and i nmedi ately
after Srebrenica was overrun by Bosnian Serb forces in, about,
and after July 11th, 1995, including those pictures of people
crowded into a soccer field and other places before, during and
after they were massacred, including all of those displayed by
Madel ei ne K. Albright, the United States del egate to the

United Nations, to the nenbers of the United Nations Security
Council on or about August 10th, 1995 ....

(2) The docunents containing the allegedly "sensitive informa-
tion" shared on or about August 10th, 1995, by the United
States with the nmenbers of the Security Council, and the

"uni que information" obtained by the United States and shared
at the sane tine with the menbers of the Security Council as
wel | as the eyewi tness accounts and U. S. Intelligence data

In April 1996, at which tine the agencies had not yet
rel eased any docunents in response to plaintiff's FOA re-
gquests, SAGE filed a conplaint in the United States District
Court for the District of Colunbia. SAGE sought an order
pursuant to 5 U S.C. s 552(a)(4)(B) and (E), directing the
agenci es to produce the four categories of requested records
and to pay attorney's fees and other litigation costs. SACGE
subsequently dismssed its claimwth respect to the "Catego-
ry Three" request, and only the Category One, Two, and
Four requests remain at issue in this litigation

On Cctober 10, 1997, after produci ng docunments in re-
sponse to plaintiff's requests, the defendant agencies filed a
motion for summary judgnent.2 The agencies asserted that
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whi ch "provides conpelling evidence of barbarous and system
atic murder by the Bosnia Serbs" in the area of Srebrenica ...
specifically referred to by Madel ei ne Al bright in her statenent
to the Security Council on or about August 10, 1995.

(3) Any docunentation of the above nature pertaining to the
conmi ssion of war crinmes, genocide and atrocities in Bosnia
from 1993 to the present

(4) [Information concerning] "rape and other grave breaches of
t he Geneva Conventions" stated by Mchael J. Habib, D rector,
O fice of Eastern European Affairs, United States Departnent
of State, to have been "reported" by the United States "to the
United Nations" in his letter to Beth Stephens, Center for
Constitutional Rights, March 24, 1993.

J.A at 12-13, 18.
2 The agencies' notion was for partial summary judgment

regardi ng Categories One, Two, and Four. As noted, SAGE subse-
guently dismssed its claimregardi ng Category Three.
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t hey had conducted a reasonabl e search and had rel eased al
responsi ve docunents (or reasonably segregable portions

t hereof ), except those that were exenpt fromrel ease under
(inter alia) two FO A exenptions: Exenption 1, which pro-
tects records properly classified in the interest of nationa
defense or foreign policy, 5 U S C s 552(b)(1), and FO A
Exenmption 3, which protects records specifically exenpted
fromdisclosure by statutes other than FOA 5 U S.C

s 552(b)(3). Defs.' Mt. for Partial Sunm J. at 8.

The district court referred the case to a magi strate judge,
who conducted a hearing and issued a report recommendi ng
that the court grant the agencies' notion for sunmary judg-
ment. In his report, the magistrate first noted SACGE s
conpl aint that the agencies had produced, or withheld and
i ndexed, many docunents plaintiff believed were outside the
scope of its requests. The mmgistrate explained that during
the hearing it had beconme clear that the parties had "differ-
ent interpretations” of the breadth of SAGE s requests. Stu-
dents Agai nst CGenocide v. Dep't of State, No. Cl VA96-667,
1998 W. 699074, at *3 (D.D.C. Aug. 24, 1998) ("First Mag.
Rep't"). Plaintiff, he said, "views] [its] requests as very
narrow, seeking at nost a handful of photographs and docu-
ments utilized by Albright at her presentation to the U N.
Security Council, and a few specific docunments to which a
[ Departnent of State] official (Habib) referred in a particular
letter.” 1d. The agencies, by contrast, "read the requests
much nore broadly by focusing on the phrase 'docunents
containing the allegedly "sensitive information” shared by
Al bright with the Security Council.... Thus, they searched
for, and produced, docunments which were not necessarily
used at the presentation but which contained the information
Al bright shared.” 1d.

The magi strate al so reported that SAGE "sought a state-
ment from defendants that the docunents which were pro-
cessed ... were responsive to plaintiffs' three very specific
i nformati on requests.” 1d. Accordingly, the nagistrate had
"secured a statement fromthe defendants that the inforna-
tion transmtted to [ SAGE] was responsive to categories one
and two of the request as they related to Albright's presenta-
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tion." 1d. The government further confirmed that all of the
i nformati on responsive to plaintiff's Category One and Two
requests had either been released or withheld as exenpt. 1d.
(quoting Tr. at 48). Wth respect to Category Four, the
information referred to in the Habib Letter, the government
represented that it had | ocated three docunments responsive to

the request and had released all three to plaintiff. 1d. at 11
n.17. The magi strate pronounced hinself satisfied with "the
responsi veness of the released information." Id. at 4.

Finally, the magistrate turned to the agencies' searches,
and to the affidavits, conmonly known as Vaughn indices, 3
that listed the withheld docunents and justified their with-
hol di ng under FO A Exenptions 1 and 3. After review ng
t he agencies' declarations, the nagistrate found the searches
reasonabl e, the Vaughn indices sufficiently detailed, and the
exenptions properly invoked. As a result, the nmagistrate
recomended that the district court grant the agencies
nmoti on for summary judgnent. 4

On Septenber 29, 1998, after conducting a de novo review
of the summary judgnment materials, the district court
adopted the nmagistrate's report in full. 1In addition, the court
rej ected SAGE' s argunent that the magistrate shoul d not
have accepted the representati ons of government counsel that
t he docunents produced and/or indexed were responsive to
plaintiff's requests, but should instead have required counse
to file further affidavits. The court held that SAGE had
wai ved this argunent by failing to assert it before the magis-
trate. See Students Agai nst CGenocide v. Departnent of
State, No. 96c¢cv0667, slip op. at 3-4 (D.D.C. Sept. 29, 1998)
("Dist. . Op.").

After the district court granted sumrary judgnent, but
before the time for appeal had run, plaintiff filed a notion to

3 See Vaughn v. Rosen, 484 F.2d 820, 827-28 (D.C. Cr. 1973);
see al so Mays v. DEA, 234 F.3d 1324, 1326 (D.C. Gr. 2000).

4 The magistrate al so found that one document was covered by
Exenmptions 5 (deliberative process privilege) and 6 (personal priva-
cy). Those exenptions are not at issue on appeal
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reconsi der based on further disclosure letters it had received
fromthe government. The district court issued an order
requiring the governnent to respond, and, after further

pl eadi ngs, again referred the matter to the magistrate. Upon
t he governnment's second notion for summary judgnent, the

magi strate determ ned that a conponent of the Departnent

of Defense, the Defense Intelligence Agency (DI A), had found
and properly w thheld a single docunent--a classified neno-
randumfromthe Director of the DIA to the Chairman of the
Joint Chiefs of Staff. Students Agai nst Genocide v. Dep't of
State, 50 F. Supp. 2d 20 (D.D.C. 1999) ("Second Mag. Rep't").
The district court denied SAGE's notion for reconsideration
of its first summary judgnent order, and, on July 22, 1999,
adopted the nagistrate's recommendation to grant the gov-
ernment's second notion for sunmary judgnent. SAGE

then filed the instant appeal .5

FO A requires federal agencies to disclose, upon request,
broad cl asses of agency records unless the records are cov-
ered by the statute's exenptions. See 5 U S.C
s 552(a)(3)(A), (b). 1In a suit brought to conpel production
an agency is entitled to summary judgnent if no materi al
facts are in dispute and if it denmonstrates "that each docu-
ment that falls within the class requested either has been
produced ... or is wholly exenpt fromthe Act's inspection
requirenents."” Goland v. A 607 F.2d 339, 352 (D.C. Cir.
1978); see Billington v. Dep't of Justice, 233 F.3d 581, 583-84

5 SAGE filed its notice of appeal two days after the deadline set
by Federal Rule of Appellate Procedure 4(a)(1)(B). The district
court granted SAGE's tinely notion to extend the tine for appea
under Rule 4(a)(5), which authorizes district courts to grant an
ext ensi on upon a show ng of "excusable neglect.” W review such
orders on an abuse of discretion standard, see Johnson v. Lehnan
679 F.2d 918, 919-20 (D.C. Gr. 1982), and we reject the govern-
ment's suggestion that the district court's determ nati on of "excusa-
bl e negl ect” constituted such an abuse. See Pioneer Inv. Servs. Co.
v. Brunswi ck Ass'n, 507 U S. 380, 388 (1993); Marx v. Loral Corp.,
87 F.3d 1049, 1054 (9th Cir. 1996).
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(D.C. CGr. 2000). Moreover, in national security cases like
this one, "Congress has instructed the courts to accord 'sub-
stantial weight' to agency affidavits.” Coland, 607 F.2d at
352; see also Abbotts v. Nuclear Regulatory Commin, 766
F.2d 604, 606 (D.C. Cr. 1985).

The two FO A exenptions at issue in this case are Exenp-
tions 1 and 3. Exenption 1 declares that FOA is inapplica-
ble to matters that are "(A) specifically authorized under
criteria established by an Executive order to be kept secret in
the interest of national defense or foreign policy and (B) are
in fact properly classified pursuant to such Executive order."
5 US. C s 552(b)(1). To support its Exenption 1 clains, the
gover nment invoked Executive Order 12,958, which autho-
rizes the classification of (inter alia) information that concerns
"intelligence sources or nethods,"6 and Executive O der
12,951, which specifies that imagery acquired by space-based
nati onal intelligence reconnai ssance systens "shall be kept
secret in the interests of national defense and foreign policy
until deermed otherwi se by the Director of Central Intelli-
gence."7 FO A Exenption 3 applies to matters "specifically
exenpted fromdisclosure by [a] statute” other than FOA 5
US. C s 552(b)(3). To support its Exenption 3 clains, the
government invoked the National Security Act of 1947, which
provides that the Director of Central Intelligence shall "pro-
tect intelligence sources and nethods from unaut horized dis-
closure.” 50 U S.C s 403-3(c)(6); see MIller v. Casey, 730
F.2d 773, 777 (D.C. Gr. 1984) (holding that this provision of
the Act supports Exenption 3).8

6 Exec. Order No. 12,958, s 1.5(c), 60 Fed. Reg. 19,825 (Apr. 17,
1995), reprinted in 50 U S.C. s 435.

7 Exec. Order No. 12,951, s 2, 60 Fed. Reg. 10,789 (Feb. 22,
1995), reprinted in 50 U S.C. s 435.

8 The CIA also invoked the Central Intelligence Agency Infor-
mati on Act of 1984, 50 U S.C. s 431, in support of its claimto
protecti on under Exenption 3. As the governnent notes, however,
we need not consider SAGE s challenge to the applicability of that
Act because the agency invoked the National Security Act for the
same phot ogr aphs.
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In the following Parts, we consider SAGE s chall enges to
t he adequacy of the agencies' responses to the three request
categories still at issue in this litigation. W reviewthe
district court's grant of summary judgnent de novo. See Al -
Fayed v. CIA, No. 00-5457, 2001 W 788094, at *6 (D.C. Gr.
2001).

SAGE' s Category One request, as clarified during the
litigation, sought the satellite and aerial (airplane) photo-
graphs of the Srebrenica area that Amnbassador Al bri ght
actual ly displayed to the United Nations Security Council on
August 10, 1995. In response to this request, the governnent
rel eased fourteen aerial photographs, two of which it specifi-
cally identified as photographs displayed by the Anbassador
Al'l other responsive photographs were w thheld on grounds
of national security, pursuant to FO A Exenptions 1 and 3.9
The governnent confirnmed that one of the w thheld docu-
ments was the photograph of 600 people crowded into a
soccer field, as referred to in the New York Tines article.
First Mag. Rep't, 1998 W. 699074, at *4. The CIAis the
only agency currently w thhol ding records responsive to Cat-
egory One.

SAGE has three objections to the manner in which the
agenci es have responded to its Category One request. W
consi der those objections bel ow

9 The government stated that any satellite imagery that existed
was protected from di scl osure under Exenptions 1 and 3, but that
it could neither confirmnor deny the existence of such inagery.
Strickland Decl. at 6. W have held such a response, conmonly
referred to as a G onmar response, to be "appropriate where an
acknow edgnment that records exist would provide the requester
with the very information the exenption is designed to protect.”
Nati on Magazine v. U S. Custons Serv., 71 F.3d 885, 894 n.8 (D.C
Cir. 1995); see Phillippi v. CIA 546 F.2d 1009, 1015 (D.C. Gr.
1976) (remanding for further proceedings case in which the CA
refused to confirmor deny the existence of materials relating to a
vessel called the domar Explorer). On appeal, SAGE raises no
i ssues regarding the governnment's assertion of a G omar response
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A

Plaintiff first suggests that the agencies must not have
found and/or released all responsive photographs, because
t hey have not expressly said so by affidavit. The magistrate,
however, obtained and accepted the representati on of agency
counsel that the photographs rel eased to SAGE, together
with those withheld as exenpt, constitute all photographs
responsive to plaintiff's Category One request. First Mag.
Rep't, 1998 W. 699074, at *3-4. CGovernnent counsel nade
the sane representation to this court at oral argunent.

In the district court, plaintiff objected to the magistrate's
report on the ground that the magi strate shoul d not have
accepted counsel's representations, but instead should have
required the agencies to file additional affidavits to the sane
effect. The district court rejected this argunent, hol ding
that plaintiff had waived it by failing to raise it before the
magi strate. Dist. &. Op. at 3-4.10 In this court, plaintiff's
opening brief did not challenge the district court's hol ding of
wai ver. Although plaintiff did address the issue in its reply,
we have repeatedly held that an argunent first nade in a
reply brief ordinarily cones too |ate for our consideration
and we see no reason to depart fromthat rule here. See, e.g.

10 The court stated:

Plaintiffs neither requested during the hearing, nor in the
three intervening nonths between the hearing and the Report

and Recommendation, that the Court or the Magistrate Judge
direct defendants to provide affidavits containing the decl ara-
tions nade on the record regardi ng the adequacy of the search
and the responsiveness of the information rel eased and with-
hel d.

Id. at 2-3. In support of its conclusion that this failure waived the
objection, the district court cited Marshall v. Chater, 75 F.3d 1421
1426 (10th Cir. 1996) ("lssues raised for the first tine in objections
to the magi strate judge's recomendati on are deened wai ved."),

and Paterson-Leitch Co. v. Massachusetts Min. \Wol esal e El ec.

Co., 840 F.2d 985, 990-91 (1st Cir. 1988) ("[A]n unsuccessful party is
not entitled as of right to de novo review by the judge of an

argunent never seasonably raised before the magistrate.").

Bd. of Regents of the Univ. of Washington v. EPA, 86 F.3d
1214, 1221 (D.C. Gir. 1996) ("By failing to nake any specific
objection until their reply brief, petitioners deprived the
[respondents] of the opportunity to respond. To prevent this
..., we have generally held that issues not raised until the
reply brief are waived.").

B

SAGE' s second objection to the governnent's Category
One response relates to the photographs w thheld by the
CI A SACE does not contest that those photographs were,
at least initially, properly classified and exenpt from disclo-
sure under FO A Exenptions 1 and 3. See First Mag. Rep't,
1998 W. 699704, at *8. It contends, however, that in |ight of
the way the government subsequently treated those photo-
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graphs, any otherw se applicabl e exenpti ons have been
wai ved. 11 This argument has two vari ations.

1

SAGE first argues that since the government did rel ease
fourteen phot ographs, thereby acknow edging that their dis-
cl osure would not harmthe national security, it cannot plausi-
bly assert that disclosure of the renmaining photos would be
i njurious. Mbreover, SAGE contends that even if disclosure
of the remai ni ng photos would be harnful, whatever danmage
their release could do has al ready been done by the disclosure
of the fourteen.

W di sagree. The fact that some "information resides in
the public domain does not elinmnate the possibility that
further disclosures can cause harmto intelligence sources,
met hods and operations.” Fitzgibbon v. CIA 911 F.2d 755,

11 The district court ruled that SAGE had wai ved this waiver
argunent by failing to raise it before the magistrate. Dist. C
at 3. However, because the government concedes that "plaintiffs
counsel did appear to raise this argunent” at the nmagistrate
hearing, we consider it here. Govt Br. at 57 n.7.
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766 (D.C. Cr. 1990). The CIA's affidavit provided a detailed
description of the risk to intelligence sources and net hods
posed by rel ease of reconnai ssance imagery. See Strickland
Decl. at 5-15. O special concern was the risk that profes-
sional imge anal ysts woul d be able to combi ne a phot ograph
with other known information to determne the technical
capabilities of the reconnai ssance systemthat produced it,
and that once those capabilities were determ ned, foreign
governments woul d be able "to take counterneasures to

conceal activities of interest to U.S. foreign policymakers.™
Id. at 9. The CIA s expert averred that the rel eased phot o-
graphs were "individually reviewed" for these concerns, and
were rel eased only after it was deternm ned that "rel ease of
these ... particular inmages would not danage the nationa
security."” 1d. at 15. He concluded, however, that rel ease of
any wi thhel d docunents "reasonably could be expected to

result in" such damage. Id.

The assessnment of harmto intelligence sources and neth-
ods "is entrusted to the Director of Central Intelligence, not
to the courts."” Fitzgibbon, 911 F.2d at 766. Mbreover,
particul arly because the governnent did rel ease nunerous
phot ogr aphs, we see no reason to question its good faith in
wi t hhol di ng the renmai ni ng phot ographs on national security
grounds. Accordingly, we reject SAGE s contention that by
rel easi ng sonme photographs to plaintiff, the governnent
waived its right to withhold any others. Cf. Mlitary Audit
Project v. Casey, 656 F.2d 724, 753-54 (D.C. Cr. 1981) (noting
that penalizing an agency for voluntarily decl assifying docu-
ments would "work mschief" by creating an incentive agai nst
di scl osure).

2

SAGE al so argues that Ambassador Al bright waived the
governnment's right to invoke the FO A exenptions by dis-
pl ayi ng the withhel d photographs to the del egates of the
foreign governnents that are nenbers of the Security Coun-
cil. Once those del egates saw t he phot ographs, SACE ar-

Page 12 of 23
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gues, any legitimate national security interest in keeping
them secret was | ost.

This circuit has held that the governnent may not rely on
an otherwi se valid exenption to justify w thhol ding infornma-
tion that is already in the "public domain." See Cottone v.
Reno, 193 F.3d 550, 554-55 (D.C. Cr. 1999); Fitzgibbon v.
ClA 911 F.2d at 765-66; Afshar v. Dep't of State, 702 F.2d
1125, 1130-31 (D.C. Gr. 1983). W have noted, however, that
"while the logic of FOA postul ates that an exenption can
serve no purpose once information ... becones public, we
nmust be confident that the information sought is truly public
and that the requester receive no nore than what is publicly
avail abl e before we find a waiver." Cottone v. Reno, 193 F.3d
at 555 (internal quotation and citation onmtted). For the
public domain doctrine to apply, the specific information
sought must have al ready been "disclosed and preserved in a
permanent public record.” 1d. at 554; see Davis v. Dep't of
Justice, 968 F.2d 1276, 1280 (D.C. Gr. 1992).

The phot ographs in question here plainly do not fall within
that doctrine. They were not released to the general public;
only the Security Council delegates saw them |In fact, the
phot ographs were not "rel eased" at all. Although Anbassa-
dor Al bright displayed themto the del egates, she retained
custody, and none left the U N chanber. See G afeld Decl
at 19. Hence, there is no "permanent public record"” of the
phot ographs. See Cottone, 193 F.3d at 554.

SAGE acknow edges that this case does not fall within the
letter of the public domain doctrine, but urges that it repre-
sents nerely "a slight variation” on the theme. SAGE Br. at
24. Al though the photographs were not released into the
public domain, plaintiff argues that they were displayed to the
very parties agai nst whomthe exenption was intended to
provi de protection: foreign governnents, including sone that
cannot be characterized as Anerican allies. SAGE contends
that by disclosing the photographs to the nmenbers of the
Security Council, the governnent has already let "the cat
out of the bag," and whatever damage disclosure m ght do
has al ready been done. SAGE Br. at 24. Surely, SACGE

Page 13 of 23
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suggests, further release to Anerican citizens and organiza-
tions cannot pose greater risk to the national security than
rel ease to "foreign governnents, which are nore likely to
convey [classified imagery] to our erstwhile enem es than

[SAGH ." Id.

Agai n we disagree, for three reasons. First, we note that
it isirrelevant that the plaintiff requesters are Americans, as
a disclosure made to any FO A requester is effectively a
di sclosure to the world at large. The courts lack authority to
l[imt the dissem nation of docunents once they are rel eased
under FO A, or to choose selectively anong recipients. See
Swan v. SEC, 96 F.3d 498, 500 (D.C. Cr. 1996); see also
Mari copa Audubon Soc'y v. U S. Forest Serv., 108 F.3d 1082,
1088 n.5 (9th Cr. 1997); 1 Janes T. OReilly, Federa
Informati on Di sclosure ss 9:37-:44 (3d ed. 2000). Hence, we
must assume that if the requested photographs are rel eased,
they will eventually make their way to foreign governnents
and others who may have interests that diverge fromthose of
the United States. 12

Second, we find nothing unreasonable in the governnent's
contention that it may have affirmative foreign policy reasons
for sharing sensitive information with some foreign govern-
ments and not others. As in this case, the governnent may
wel | decide that its foreign policy objectives--here, the gar-
nering of support for opposition to ongoi ng genocide--require
di sclosing information to nmenber countries of the United
Nati ons Security Council that may be in a position to assi st
the United States in its efforts, yet at the same tinme require

12 See Swan, 96 F.3d at 500 ("Agencies, and hence courts,
eval uate the risk of disclosing records to sonme particular FOA

requester not sinmply in ternms of what the requester mght do with

the information, but also in terns of what anyone el se m ght do

withit."); see also Mlitary Audit Project, 656 F.2d at 730 n.11
(noting that the identity of the FOA requester is inmaterial and
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that, "for exanple, there is no statutory bar to the mlitary attache

of the Soviet enbassy filing FOA requests for information from

the C1 A and the FBI on the sane basis as a United States citizen").
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protecting that information fromdisclosure to other countries
that may actively oppose those policy objectives.

Third, it is significant that Anbassador Al bright displ ayed,
but did not distribute, the photographs in question. The
governnment asserts that this display was unlikely to conpro-
m se the technical capabilities of its reconnai ssance systens,
because the U N delegates were not likely to possess the
expert qualifications required to anal yze the photographs,
particularly during such a brief viewing. Public (and pernma-
nent) rel ease of the docunents, by contrast, would offer
prof essi onal inmagery analysts the opportunity to nake de-
tailed examnations. It is precisely on a point like this "that a
court, lacking expertise in the substantive matters at hand,
must give substantial weight to agency statenents, so |long as
they are plausible and not called into question by contrary
evi dence or evidence of agency bad faith.” Halperin v. CA
629 F.2d 144, 149 (D.C. Cir. 1980); see Frugone v. C A 169
F.3d 772, 775 (D.C. Gr. 1999); Hayden v. Nat'l Sec. Agency,
608 F.2d 1381, 1388 (D.C. Cir. 1979). As the governnment's
assessnment is plausible, and as there is no contrary evi dence
or evidence of bad faith, we accept its representati ons and
reject the suggestion that the display of the photographs to
the Security Council waived the governnment's right to with-
hold them fromrel ease under FO A

C

Final ly, SAGE contends that even if the agencies do not
want to di sclose the photographs in their present state, they
shoul d produce new phot ographs at a different resolution in
order to mask the capabilities of the reconnai ssance systens
that took them But although agencies are required to
provi de "any reasonably segregable," non-exenpt portion of
an existing record, 5 U S.C. s 552(b), they are not required to
create new docunents. See Yeager v. DEA, 678 F.2d 315, 321
(D.C. CGr. 1982) ("It is well settled that an agency is not
required by FOA to create a docunent that does not exist in
order to satisfy a request.” (citing NLRB v. Sears, Roebuck
& Co., 421 U S. 132, 161-62 (1975))). W are therefore
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wi t hout authority to direct the governnment to adopt SAGE s
"conproni se" suggestion.

In sum we find no nmerit in SAGE's objections to the
manner in which the agencies handled its Category One
request, and affirmthe district court's grant of sunmary
judgnent as to that issue.

IV

Inits Category Two request, again as clarified during the
[itigation, SACGE sought docunents, other than photographs,
that were "shared" or "specifically referred to" by Anbassa-
dor Al bright during her presentation to the Security Council
on August 10, 1995. In response to this request, the State
Departnment rel eased 46 docunents in their entirety and 32 in
part, Grafeld Decl. at 9; the National Security Agency (NSA)
rel eased part of one docunent that State had referred to it
for review, Grantham Decl. at 2; and the ClA released three
docunents and three maps, Strickland Decl. at 4. Neither
t he Departnent of Defense nor the DI A rel eased any docu-
ments, Defs.' Mt. for Partial Sunm J. at 10. All renaining
responsi ve docunents were w thheld as exenpt from produc-
tion under FOA In response to SAGE's clarification that it
sought docunents Al bright actually shared with the nenbers
of the Security Council, the governnent explained that Al-
bright did not share any docunments; she shared only infor-
mati on, and the docunents that the agenci es designated as
responsi ve were those containing that information. Gov't Br.
at 48 (citing Mag. H'g Tr. at 36-40, 43-47).13

13 The distinction is inmportant and is, presumably, the reason
t hat SAGE does not argue on appeal that Al bright waived the
government's FO A exenptions by discussing the information con-
tained in the docunents, as it does argue with respect to her
di spl ay of the photographs considered in Part 11l supra. Cf.
Public Gtizen v. Dep't of State, 11 F.3d 198, 201 (D.C. Cr. 1993)
("The law of this circuit provides that an agency official does not
wai ve FO A Exenption 1 by publicly discussing the general subject
matter of docunments which are otherw se properly exenpt from
di scl osure under that exenption.").
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We consider SAGE' s objections to the State Departnent's
response to this category in Section A below, and consider its
objections to the other agencies' responses in Section B

A

SAGE questions the adequacy of the search the State
Department conducted for the Category Two docunents. To
merit summary judgnent on the adequacy of a search, an
"agency nust denonstrate beyond material doubt that its
search was reasonably cal cul ated to uncover all rel evant
docunents.™ Nation Magazine v. U S. Custons Service, 71
F.3d 885, 890 (D.C. Gr. 1995) (internal quotation onmtted).
The agency "must make a good faith effort to conduct a
search for the requested records, using nethods which can be
reasonably expected to produce the information requested.”
Id. (internal quotation omtted). Sunmary judgnent may be
based on affidavit, if the declaration sets forth sufficiently
detailed information "for a court to determine if the search
was adequate."” 1d.

The State Departnent's affidavit nmeets this standard. The
Department declared that it searched twel ve separate records
systens, including those of several bureaus in Washi ngton
three American enbassies in Europe, and two Anerican
m ssions to the United Nations and other international orga-
ni zations. Gafeld Decl. at 7-8.  The declaration also states
that the search resulted in the retrieval and review of 137
docunents, and notes that of these, 46 were released in their

entirety, 32 were released in part, 9 were withheld in full, 21
were transferred to other agencies for review and direct
response, and 29 were ultimtely deened non-responsive. 1d.

at 9. Mreover, the governnent has further represented that
t he Departnment produced all the docunments it coul d reason-
ably locate containing the information SAGE sought in its
Category Two request. Gov't Br. at 48 (citing Mag. H'g Tr.
at 36-40, 43-47).

SAGE argues that "[wjhile it mght usually be reasonable
to take an agency affidavit as indicative of a conprehensive
search and retrieval of 'responsive' information, this usua

Page 17 of 23
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course of analysis nmust be discarded where an agency refer-
ences so nmany documents as 'responsive' when those docu-
ments, on their face, do not conport with the FO A request
at issue." SACGE Br. at 15-16. SACE asserts that docu-
ments responsive to its Category Two request could not have
been generated earlier than July 10, 1995, the approxi mate
date when Bosni an Serb forces overran Srebrenica, nor |ater
t han August 10, the date of Anbassador Al bright's presenta-
tion. Focusing on the w thheld docunents described in the
State Departnent's Vaughn i ndex, SAGE states that only
seven fall within the appropriate date range. SAGE rejects
t he responsi veness of even those seven, on the ground that

t he Vaughn i ndex descriptions do not specify that the docu-
ments were actually used in Anbassador Al bright's presenta-
tion. Al of this, SAGE contends, shows "a serious problem
of bad faith" on the part of the State Departnment. SAGE Br
at 15.

We do not agree that the evidence SAGE points to amounts
to a showi ng of bad faith. The w thheld docunents were not
the only ones turned up in the State Departnment's search
t he Departnent al so rel eased nunerous docunents, including
significant ones that fall within the requested date range and
are responsive to plaintiff's request. One docunent, for
exanple, is a report fromthe Assistant Secretary of State for
Human Ri ghts, who traveled to Bosnia on July 30-August 1
1995 and received eyew tness accounts of nass executions in
the rel evant areas. |Indeed, the State Departnent even
produced the six-page, single-spaced "script" prepared for
Anbassador Al bright's use during her presentation to the
Security Council. Although SAGE di sm sses the script as
nonresponsive to its request because it is nmerely a "second-
hand account” of the information used by the Anbassador, we
regard the Departnment’'s production of the document as quite
forthcom ng

Further, the fact that nmany of the rel eased and i ndexed
docunents fall outside the July 10-August 10, 1995 date
range does not suggest an effort by State to hide a needle in
a haystack, as SACGE asserts. As the magistrate expl ai ned,
the parties sinply had different understandi ngs of the scope
of SAGE' s Category Two request. Because that request
sought "documents containing the allegedly 'sensitive infor-
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mati on' shared" by Anbassador Al bright on August 10, 1995,

the governnment fairly read it as requesting docunents refer-
encing that information even if they post-dated the Anbassa-
dor's presentation. Moreover, SAGE s Category Three re-

guest, not dism ssed until later in the litigation, sought "[a]ny
docunent ati on of the above nature [referring to Categories

One and Two] pertaining to the conm ssion of war crimnes,
genoci de and atrocities in Bosnia from 1993 to the present.”
J.A at 13. This request expressly called for documents dated
both prior to July 10, 1995 and after August 10, 1995, and
hence the fact that State produced and indexed such docu-
ments is not an indication of bad faith.

In sum that the Department gave SAGE nore information
than it requested does not underm ne the conclusion that its
search was reasonabl e and adequate.

B

In this Section we address SAGE s chal l enges to the ot her
agenci es' disposition of its Category Two request.

SAGE chal | enges the decision of the NSA to wi thhold nost
of a two-page addendumto a State Departnent documnent,
which State referred to the NSA for review because it
originated with the agency. The NSA rel eased two introduc-
tory sentences of the addendum that describe the subject
matter of the classified paragraphs. See J. A at 134. The
NSA expl ained that it withheld the remainder of the docu-
nment because:

The information at issue identifies the targets whose
conmuni cati ons have been exploited. To disclose any of
this information would informthose targets of their

vul nerabilities and of NSA's specific capabilities, sources
and nethods. |If those targets |earned or suspected that

t hei r comruni cati ons were bei ng successfully expl oited,

t hey woul d quickly act to engage counterneasures to

deny access to those conmuni cati ons by changing their

nmet hods.
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Grantham Decl. at 6-7. This justification for nondisclosure is
sufficiently specific, in light of the substantial weight owed to
agency explanations in the context of national security, to
qualify for w thhol ding under Exenptions 1 and 3. Cf.

Hayden, 608 F.2d at 1388 (regarding as "inherently |ogical"

NSA' s contention that disclosing the el ectronmagnetic channels

it monitors would inpair its ability to collect intelligence

i nformation).

Wth respect to the CI A SAGE contends that the agency's
decl aration is anbiguous as to whether it found any docu-
ments responsive to its Category Two request. W do not
find the declaration anbiguous. It clearly states that the
Cl A rel eased el even aerial images, three docunents, and
three maps in response to SAGE' s Category One and Two
requests conbined, and that any remaining Cl A records were
wi t hhel d as exenpt. See Strickland Decl. at 3-4.

Finally, SAGE contends that it remains unclear whether
docunents withheld by the DIA are properly subject to
exenption. A reading of the DIA s declarations nakes plain,
however, that the DIA |located and withheld only one respon-
sive docunent, a five-page nenorandum fromthe Director of
the DIA to the Chairman of the Joint Chiefs of Staff regard-
i ng "EBEvidence of Mass Murder of Srebrenica Muslins." See
Second Richardson Decl. at 2; Third R chardson Decl. at 2.
We agree with the magistrate's conclusion that the DI A net
its burden of establishing that rel ease of the docunent would
reveal the classified sources and nethods used to collect the
information it contains, and thus "enable foreign authorities
to ... take counter measures which would damage the ability
of the U S. government to acquire" further information. Sec-
ond Mag. Rep't, 50 F. Supp. 2d at 23 (citing Third Ri chardson
Decl. at 5); see id. at 26 & n.1.

\%

SAGE' s Category Four request sought information specifi-
cally referred to in a letter that Mchael Habib, Director of
the State Departnent's O fice of Eastern European Affairs,
sent to Beth Stephens, of the Center for Constitutional



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-5316  Document #615619 Filed: 08/07/2001  Page 21 of 23

Ri ghts, on March 24, 1993. The Habib Letter stated that the
United States had reported information concerning "rape and
ot her grave breaches of the Geneva Conventions" to the
United Nations. Habib Letter (quoted in Kadic v. Karadzic,
70 F.3d at 250 n.10). In its briefs on appeal, SAGE contend-
ed that State had not produced a single docunent containing
the referenced information

Qur resolution of SAGE s Category Four request has been
greatly sinplified by devel opnents that ensued after the
briefs in this case were filed. On Septenber 26, 2000, shortly
before oral argument was scheduled to take place in this
court, the governnent noved to dismss SAGEs claimwth
respect to Category Four on the ground of npotness. The
government stated that it had recently di scovered an Cct ober
29, 1996 comuni cation fromthe State Department to
SAGE' s attorney, enclosing all docunents responsive to
SAGE' s Category Four request and wi t hhol di ng none. The
governnment sent SAGE a new copy of the 1996 conmuni ca-
tion and its encl osed docunents. SAGE s counsel replied
that it was not clear whether the docunents were truly
responsive to its request, and that he had "no record or
menory" of having received the docunents in 1996. Appel -
[ants' Opp'n to Mot. for Conditional, Partial Dismssal at 4-5.

On Decenber 12, 2000, after this case was argued, govern-
ment counsel advised the court of yet another devel opment: a
November 8, 2000 statenment, witten by M chael Habib,
declaring that six of the docunents produced to SAGE in
Cct ober 1996 and retransmitted prior to oral argument in
Sept enber 2000, constituted all of the docunents to which he
had referred in the Habib Letter. After exam ning Habib's
post - argunment statenment, SACE advised us that it was now
"satisf[ied] ... that the docunents produced in Septenber of
2000 ... include the docunents to which M. Habib referred
in his letter to Beth Stephens [and] so are actually responsive
to Category Four of SAGE s FO A request."” Appellants
Resp. to Appellees' Letter Concerning the Merits of a Pend-
ing Mot. at 2.
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The governnment contends that whether or not SAGE re-
ceived the docunents in Cctober 1996, the pre-argunent
transmttal of all docunments responsive to the Category Four
request nmoots the litigation over the nmerits of that category.
We agree. Courts have "jurisdiction to enjoin the agency
fromw t hhol di ng agency records and to order the production
of any agency records inproperly withheld fromthe com
pl ai nant," but if the governnent produces all responsive
records, FO A provides no further production-related relief.
5 US. C s 552(a)(4)(B); see Cotton v. Heyman, 63 F.3d 1115,
1118 (D.C. Cir. 1995); Webb v. Dep't of Health and Human
Servs., 696 F.2d 101, 107-08 (D.C. Cr. 1982).

SAGE argues, however, that it is still entitled to attorney's
fees and costs for its efforts to obtain the Category Four
material. See 5 U S.C s 552(a)(4)(E) (authorizing the district
court to "assess against the United States reasonable attor-
ney fees and other litigation costs reasonably incurred in any
case ... in which the conplainant has substantially pre-
vailed"); Webb, 696 F.2d at 107-08 ("Granting full access to
t he requested docunents ... termnates a FO A action (ex-
cept possibly for attorneys' fees)."). The district court did
not address the issue, and the government states that, "in
order to determine if plaintiffs are entitled to" attorney's fees
and costs, "a factual record would be hel pful concerning when
the State Departnent actually rel eased the records sought.”

Reply to Appellants' Resp. to Appellees' Letter Concerning

the Merits of a Pending Mbt. at 3. The government suggests

a remand for that |limted purpose, and since the parties have
not briefed the question of attorney's fees and costs, we agree
that a remand woul d be appropriate so that the district court
can consider the issue in the first instance. 14

14 W note that, after the parties conpleted their post-
argunent submissions in the instant case, the Suprene Court
i ssued its opinion in Buckhannon Board & Care Home, Inc. v. West
Virginia Department of Health & Human Resources, 121 S. C
1835 (2001). That case held that the term"prevailing party," as
enpl oyed in statutes authorizing the award of attorney's fees, does
not include "a party that has failed to secure a judgment on the
nmerits or a court-ordered consent decree, but has nonethel ess
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Vi

We remand to the district court SAGE s request for attor-
ney's fees and costs in connection with its Category Four
request. In all other respects, the district court's grant of
summary judgnment to the agencies is affirmed.

achi eved the desired result because the |lawsuit brought about a

vol untary change in the defendant's conduct.” 1d. at 1838. Be-
cause the parties have not briefed the question, we express no view
regarding the applicability of Buckhannon to SAGE s request for
attorney's fees.
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